OFFICIAL OPINIONS OF THE ATTORNEY GENERAL - 1962

OPINION NO. 62-267 SILICOSIS; HEALTH, STATE DEPARTMENT OF—Estate of
widow of applicant for benefits under silicosis law, who had done everything required to
secure such benefits, may not be denied the benefits provided for, by reason of the fact that
applicant died before the laboratory tests were completed and conclusions respecting
eligibility communicated to the Department. Chapter 311, Stats. 1961, construed.

Carson City, January 22, 1962

Daniel J. Hurley, M.D., State Health Officer, Nevada State Department of health, Carson City,
Nevada.

STATEMENT OF FACTS
Dear Doctor Hurley:

An act in respect to occupational diseases, of 1947, amended in 1949 and 1953, provided for
compensation by the Nevada Industrial Commission in certain cases to persons suffering from
slicosis. (See Chap. 44, Stats. 1947, Chap. 177, Stats. 1949, Chap. 221, Stats. 1953,
b1/.460]) Under the provisions of the original silicosis law, certain silicotics residing in Nevada
could not qualify.

A specia silicosis law as then enacted with terms more liberal, but without repealing the
original law. Persons able to qualify under the special silicosis law were aso to be compensated
by the Nevada Industrial Commission. (See Chap. 433, Stats. 1955, Chap. 219, Stats. 1957,
Chap. 218, Stats. 1959, Chap. 197, Stats. 1960, NRS 617.480}) It is not necessary for this opinion
to detail the particulars in which the special silicosis Taw, which brought in persons not able to
qualify under the original law, liberalized the original silicosis law.

Chapter 311, Statutes 1961, effective July 1, 1961, repeaed F;NRS 617.480|and provided that
those silicotic persons who had received benefits thereunder should be continued in benefits and
set out provisions under which persons formerly not able to qualify might qualify for benefits.
This chapter changed the responsibility of administration in such cases from the Nevada
Industrial Commission to the State Department of Health and appropriated $348,000 for the
payment of such benefits.

Pursuant to the provisions of Chapter 311, Statutes 1961, the State Department of Health
examined, in August, 1961, persons who applied for benefits under the act. These applicants,
some twenty in number, stayed at the Washoe Medical Center approximately five days and
received athorough examination, including X-ray and laboratory tests. Specimens of sputum and
gastric contents were taken and submitted to the State Health Department for culture. This
“culture” process takes a minimum of six weeks to complete in order to reach definite
conclusions upon items hereinafter mentioned to determine eligibility for benefits under the law.

After the completion of this examination, with nothing further to be done on his part, under
the requirements of the law, one of the applicants, aMr. E. S. Holderman, died in Ely on the 11th
day of September, 1961. A careful examination of the file of Mr. Holderman, supplied by the
State Department of Health, shows that although he had applied for benefits under the provisions
of he had not been qualified and had not received benefits.

n due time the laboratory process, including the development of cultures, was completed and
it was determined that Mr. Holderman was when examined entitled to benefits under the law.
The State Department of Health advises that if Mr. Holderman had lived to the date of the receipt
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of the reports of his medical, bacteriological and radiological examinations (presumably in late
September or early October, 1961), he would at that time have been declared €ligible to receive
$200 per month, retroactive as of the date August 1, 1961. Also that if his death had occurred
after the beginning of those monthly payments and if silicosis was the cause of death, his estate
would be entitled to receive funeral expenses to a maximum of $500 and the actual cost not to
exceed $100 for transportation of the corpse, and Mr. Holderman’s widow would have been
eligible to receive compensation at the rate established by the NIC for a single person of $162.50
per month. We are also informed that silicosis was the cause of his dezath.

QUESTIONS

1. May the State Health Officer authorize the payment of compensation benefits of $200 per
month to Mr. Holderman’s estate for the period beginning August 1, 1961, to the date of his
death, namely September 11, 19617

2. May the State Health Officer authorize the payment of the mortuary, costs not to exceed
$500 and the actual cost of transportation of remains not to exceed $100, in respect to Mr.
Holderman’ s funeral and burial?

3. May the State Health Officer authorize the payment of compensation benefits to Mr.
Holderman's widow in the sum of $162.50 per month, retroactive and accumulating from the
date September 12, 19617

CONCLUSION
We have concluded that all three questions are to be answered in the affirmative.
ANALYSIS

It being conceded that if Mr. Holderman had lived to the date of receipt by the State
Department of Health of the laboratory returns and findings in respect to his condition at the time
of examination, all of the questions propounded would be answered in the affirmative, our sole
guestion becomes whether or not his estate and widow are to be deprived of these benefits by the
fact that his death occurred before the results of the examination were known to the department.

Significant and pertinent sections of Chapter 311, Statutes 1961, provide:

Sec. 2. 1. Thereis hereby crated in the state treasury the specia silicosis fund.
The specia silicosis fund shall be administered by the department, and moneys in
such fund shall be expended only for the purposes of this act on claims approved by
the department and paid as other claims against the state are paid.

2. The board may adopt reasonable regulations to carry out the provisions of
this act.

Sec. 3. 1. Every person found by the board to be suffering from silicosis shall
be entitled to the benefits provided for in this act if he:

(a) Isnot eligible for compensation under the provisions of
b) Applied, before January 1, 1961, for compensation under the provisions of

or under section 1 of Chapter 433, Statutes of Nevada 1955, and
qualifred for such compensation or was denied such compensation for any reason.

(c) Is not infected with active tuberculosis.

(d) Files with the board before August 1, 1961, an application for benefits
accompanied by a written statement subscribed and sworn to or affirmed before a
notary public or other person authorized to administer oaths declaring that he is
unable to pay for his own care and maintenance.

(e) Submits to a physical examination by a physician approved by the board to
determine his condition.



compensation shall be as provided for those found qualified under NRS 617.4/0} and provides
that the Nevada Industrial Commission shall make their records avalable to the State
Department of Health to assist the department to determine eligibility.

Although this act contemplates that others not able to qualify under may qualify
under the tests of eligibility contained in Section 3, it also contemplates and provides that those

qualified under the provisions of m should be re-examined under the tests provided in
Section 3 and if qualified thereunder, benefits hereunder should date from the date of termination
of benefits formerly received under and should be paid from said date without
reference to the date of receipt of the report of processing. Section 4 thereof so provides in the

following language:

Section 4 of this act provides that if an applicant is found elii'ible under this statute his

Sec. 5. Any person who was receiving compensation under the provisions of
b1/.480| prior to the effective date of this act, and is found eligible to receive
benefits under the provisions of this act, shall be entitled to receive such benefits
from the date of termination of such compensation regardiess of the date upon
which processing of his application was completed, but no benefits shall be paid for
any period of which compensation was paid. (Emphasis supplied.)

It follows, under the provisions of Section 5 above quoted, that if Mr. Holderman had been a
recipient of benefits under the provisions of NRS 6/8.480| (which he was not), his death on
September 11, 1961, would not have precluded his estaie and his widow from benefits available
under the act, even though his death occurred before the “processing of his application was
completed.”

It is, therefore, clear that the Legislature intended all benefits under the act to be available to
those found entitled and qualified, without reference to life continuing to the date of receipt of
reports of the processing of “cultures.”

This conclusion is supported by the rule of statutory construction that welfare measures are to
be liberally construed to effectuate their purposes.

eS|

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: D. W. PrRIEST
Deputy Attorney Generd

OPINION NO. 62-268 PRISON, NEVADA STATE—The amendment of _INR§ 201.230[
effected by Chapter 82, Statutes of Nevada 1961, relating to the parole and release upon
probation of persons convicted of the offense of lewdness with a child under 14 years, does
not apply to a prisoner seeking release upon the expiration of his sentence for such offense.

Carson City, January 25, 1962
Mr. Jack Fogliani, Warden, Nevada State Prison, Carson City, Nevada.
STATEMENT OF FACTS

Dear Mr. Fogliani:



On October 13, 1958, a prisoner was sentenced to serve aterm of 5 years in the Nevada State

Penitentiary for the offense of lewdness with a child under 14 years, a violation of subsection 1
of NRS 201.230] His sentence will expire, and he is scheduled for release, on March 27, 1962.
An-addifion to [NRS 201.230} by Chapter 82, Statutes of Nevada 1961, prohibits the parole or

release upon probation of a person convicted of a violation of such subsection unless there is a
certification that such person is not a menace to the safety, health or morals of others.

QUESTION

Does the amendment effected by Chapter 82, Statutes of Nevada 1961 apply to a person
convicted of violating subsection 1 of who is seeking release upon the expiration
of his sentence?

CONCLUSION
No.
ANALYSIS
The subsection added to by Chapter 82, Statutes of Nevada 1961 provides:

3. No person convicted of violating any of the provisions of subsection 1 of this
section may be:

(a) Paroled unless a board consisting of the superintendent of the Nevada State
hospital, the warden of the Nevada State prison and a physician authorized to
practice medicine in Nevada who is also a qualified psychiatrist certify that such
person was under observation while confined in the State prison and is not a
menace to the health, safety or morals of others.

(b) Released on probation unless a psychiatrist licensed to practice medicine in
the state of Nevada certifies that such person is not a menace to the health, safety or
morals of others.

Such amendatory legislation prohibits parole or release upon probation unless the certification
specified is given. By itsterms, it islimited to offenders seeking release upon parole or probation
and makes no reference to one seeking release upon the expiration of his sentence.

The terms “parole’ and “probation” have settled and specific legal meanings, of which the
Legislature was presumably aware when it enacted the amendment in question.

The word “parole” has come to signify the release of a prisoner from actual custody before
expiration of his term of imprisonment, conditioned on his continuing good behavior during the
remainder of his term. (39 Cal.Jur.2d, Prisons and Prisoners, 116, p. 719.) Parole does not
interrupt, vacate, set aside or affect the sentence, but is a procedure whereby the prisoner is
alowed to serve the fina portion of his sentence outside the prison. A parolee remains in legal
custody and constructively a prisoner. (See Pinana v. State, |;§ Nev. %74_ 352 P.2d 824 (1960);
People ex rel. Rainone v. Murphy, 135 N.E.2d 567, 1 N.Y .2 , .Y.S.2d 21; Wooden v.
Goheen, Ky., 255 SW.2d 1000; Application of Clover, 111 A.2d 910, 34 N.J. Super. 181; Sate
ex rel. Murray v. Swenson, 76 A.2d 150, 196 Md. 222; Ex parte Anderson, 229 P.2d 633, 191
Or. 409; Sllersv. Bridges, 15 So.2d 298, 153 Fla. 586; Commonwealth ex rel. Lerner v. Smith,
30 A.2d 347, 151 Pa. Super, 265; Crooks v. Sanders, 115 S.E. 760, 123 S.C. 28.)

As opposed to parole, probation is granted before commitment to serve a prison term (Ex
parte Anderson, 229 P.2d 633, 191 Or. 409; People v. Taylor, 3 Cal. Rptr. 186, 178 C.A.2d 472),
but, like parole, one released upon probation is not a free man and is subject to the restraints and
conditions imposed by the court. It is also a substitute for imprisonment. (Gordon v. Zangerle, 26
N.E.2d 190, 136 Ohio St. 371; People v. Robinson, 235 N.W. 236, 253 Mich. 507; Cooper V.
United Sates, C.C.A. La, 91 F.2d 195.)
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Patently, a release upon parole or probation, as those terms are defined, is inconsistent with a
release upon expiration of sentence. Because this is so, and because the enumeration of acts,
things or persons as coming within the operation or exception of a statute precludes the inclusion
by implication in the class covered or excepted of other acts, things or persons, the restriction in
the amendment of the requirement of certification to those seeking release upon parole or
probation, would appear to exclude its application to any other class. The language of the
amendment seems sufficiently clear and unambiguous to make further statutory construction
unnecessary.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

By: Kaye Richey
Deputy Attorney General

OPINION NO. 62-269 PUBLIC LANDS; LAND GRANTSTO NEVADA FROM UNITED
STATES—Chapter 103, 1887 Statutes of Nevada, and Chapter 172, 1921 Statutes of
Nevada, construed. Attorney General Opinion No. 263 of June 18, 1953, reversed.

Carson City, January 31, 1962

Mr. Hugh A Shamberger, Director, Department of Conservation and Natural Resources, Carson
City, Nevada.

OPINION
Dear Mr. Shamberger:

Allied Properties, a corporation, owns lands in Nevada obtained from the state of Nevada,
which lands the State, in turn, had obtained by virtue of grants made by the United States to
Nevada.

Richfield Oil Corporation desires to lease from Allied Properties certain of these lands for the
exploration of oil.

Several years ago Richfield was advised by private counsel in Nevada that the State, acting on
the advice of the Attorney General of Nevadain 1953 (see Attorney General Opinion No. 263 of
June 18, 1953), took the position that neither this State nor its transferee, Allied Properties, had,
or has, any mineral rights, but that the same are vested in the United states by virtue of the
legislative disclaimer in 1887, whereby Nevada disclaimed to the United States, for itself and its
transferees, al interests in mineral lands theretofore or thereafter selected by Nevada on account
of grants from the United States.

Richfield applied to the Bureau of Land Management of the United States Department of
Interior for an oil and gas lease on the property previoudly transferred to Allied Properties by this
State. The Bureau of Land Management refused to issue the lease and on appeal the Department
of Interior rejected Richfield’s application, holding that mineral as well as surface rights in the
said lands were vested in the State of Nevada and not in the United States, that since said lands
when selected by Nevada were determined by the United States to be nonmineral, the approval of
the selection by the United States served to convey the entire fee to the State of Nevada.

Although Richfield Oil Corporation desires to spend approximately $250,000 in oail
exploration, this company finds itself in a dilemma and is presently unwilling to proceed with



drilling operations for fear that if valuable oil or gas deposits are discovered, their title may bein
jeopardy, despite a lease from Allied Properties.

A history of the various grants made by the United States to Nevada must be considered in
order to fully understand the problem.

There is attached hereto, as Exhibit A, an outline of all of the applicable federa and Nevada
statutes having to do with land grants made by the United States to Nevada that are pertinent to
this problem.

From Exhibit A it can be seen that in the enabling act of Congress of 1864, pursuant to which
Nevada gained statehood in that same year, that:

1. By Section 7 of the enabling act, the 16th and 36th sections in every township were granted
to Nevada, in fee simple, without mineral reservations, subject to certain exceptions not pertinent
to this problem.

2. By Section 8 of the enabling act, 20 sections to be selected by Nevada were granted by the
United States, in fee simple, with no mineral reservations, for the purpose of erecting capital
buildings.

3. By Section 9 of the enabling act, 20 sections were granted, in fee simple, with no mineral
reservations, to be selected by the Nevada Legidature for the purpose of erecting a State Prison.

As appears on Exhibit A, by an act of Congress of July 5, 1866, entitled, “An Act concerning
certain lands granted to the State of Nevada,” in Section 1 of said act the United States approved
and confirmed to Nevada 500,000 acres granted to al states for internal improvement by act of
congress of 1841.

By Section 2 of the said act of 1866, the United States granted 72 entire sections to Nevada
for a State University, and by Section 3 of the said act of 1866, the United States extended to
Nevada the grant made to the several states by act of Congress of 1862, thereby specifically
granting to Nevada 90,000 acres to be selected for the teaching of agriculture, mechanic arts and
mining.

By Section 5 of said 1866 act of Congress, it was provided that all lands valuable for mines of
gold, silver, quicksilver, or copper, shall be reserved from sale.

As set forth on Exhibit A, on February 13, 1867, the Nevada Legisature accepted al grants of
public lands theretofore made by the United States to Nevada upon the terms and conditions so
granted as modified by the act of July 4, 1866.

The Nevada Supreme Court in Heydenfeldt v. Daney, [LO Nev. 291 (1875), affirmed United
States Supreme Court, 23 L.Ed. 995, 93 U. S. 634, held thal when Nevada accepted, by the said
act of 1867, all grants of public lands heretofore made by the United States subject to the said act
of July 4, 1866, that thereby lands valuable for gold, silver, quicksilver and copper, were reserved
to the United States and not included in any grants made by the United States to Nevada.

Based on this decision, and on Section 5 of the act of Congress of July 4, 1866, the following
itemized grants to Nevada did not pass title to lands valuable for mines of gold, silver,
quicksilver or copper.

The grants affected are:

The 16th and 36th sections grant (Section 7 of the Nevada enabling act of 1864).

The 20-acre grant for capital buildings (Section 8 of the Nevada enabling act of 1864).
The 20-section grant for State Prison (Section 9 of the Nevada enabling act of 1864).
The 500,000-acre grant (Section 1, act of Congress, July 4, 1866).

The 72-section grant (Section 2 of act of Congress, July 4, 1866).

The 90,000-acre grant (Section 3 of the act of Congress, July 4, 1866).

Thus by virtue of the July 4, 1866 act of Congress, and the Nevada acceptance act of
February 13, 1867, al of the said grants from the United States itemized above reserved al lands
valuable for gold, silver, quicksilver and copper. It should be noted that there was no reservation
of any other valuable minerals.

Since the origina 16th and 36th sections grant fell on barren mountain and desert wastes, the
Nevada Legidature from 1866 to 1879 repeatedly memorialized Congress to make more useful
lands available to Nevada.
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In 1879, as reflected on Exhibit A, in enacting Chapter 100, 1879 Statutes, Nevada agreed to
accept from the United States a grant of 2,000,000 acres to be selected by Nevada and to
relinquish to the United States all of the 16th and 36th sections as had not been sold or disposed
of by Nevada. At this time approximately 62,000 acres had been sold or disposed of by Nevada
from the 16th and 36th sections grant, which grant, incidentally, aggregated approximately
3,925,333 acres.

By act of Congress of June 16, 1880, as indicated on exhibit A, the United States granted to
Nevada 2,000,000 acres to be selected from any unappropriated nonmineral public lands in
Nevada, in lieu of the 16th and 36th sections of land previously granted that had not been sold or
disposed of by the State prior to the passage of the act of 1880.

In 1887 the Nevada Legislature (see Exhibit A) provided that in al transfers thereafter made
by Nevada of state selected lands, the documents of transfer shall expressly reserve al mines of
gold, silver, copper, lead, cinnabar, and other valuable minerals, and, in the same act, the Nevada
Legislature purported to disclam to the United States, for the State and its transferees, all
interests in mineral lands theretofore or thereafter selected by the State on account of any grant
from the United States, and directed all persons desiring titles to mines upon such state selected
lands to obtain the same from the United States under the laws of Congress, notwithstanding
state selection.

Despite the purported disclaimer of minera rights to the United States in state selected lands
in 1887, the Nevada Legislature in 1921 (see Exhibit A) conveyed to all Nevada transferees of
state selected lands, previously or thereafter transferred, the fee smple title to all such lands,
including oil, gas and coal deposits, reserving to Nevada a royalty of 5 percent of the net
proceeds form the production of oil, gas and coal.

The Nevada Supreme Court has never construed or attempted to reconcile the 1887 and 1921
Nevada acts. However, in Sanley v. Hirsching, (1901), the Nevada Supreme Court
discussed and applied the reservation of minerals clause of the 1887 act, but did not deal with the
clause purportedly disclaiming minera rights to the United States.

On June 18, 1953, the Attorney General of Nevada, in Opinion No. 263 (Exhibit B hereto),
ruled that since the 1887 act disclaimed all minera rights to the United States in state selected
lands, the State had no mineral rightsin such lands and, therefore, in 1921 could not convey such
mineral rights. The Attorney General concluded that the 1921 act was a nullity.

On April 4, 1957, atria court in Nevada, in a mandamus action seeking to compel the state of
Nevada to issue an oil lease, held that the 1887 act had disclaimed to the United States all
mineral rights in lands obtained by grants from the United States and, therefore, the 1921 act was
anullity. Mandamus was refused. This case was to appealed to the supreme Court of Nevada.

It should be noted at this point that the mineral rights contemplated by the 1887 and 1921 acts,
and discussed herein, did not, of course, include any minera rights reserved by the United States
in the various grants, but only those mineral rights that were not reserved which passed to
Nevada by the grants. The minera rights contemplated by the 1887 and 1921 acts, and discussed
herein, aso include those valuable mineras that were later discovered in lands selected and
granted to the State of Nevada from the unappropriated nonmineral public lands. The law iswell
established that upon application for state selection of unappropriated nonmineral public lands,
the Department of Interior must make a determination as to whether or not the lands are mineral
in character. In the absence of fraud, once a determination that the lands are nonmineral in
character is made, and the United States makes its grant to the State, the fact that minerals are
thereafter discovered does not render the title to valuable minerals subsequently discovered
subject to attack. Such determination of the nonmineral character of the lands by the Department
of Interior is conclusive. Thus, in the absence of fraud, any after discovered minerals passed to
the State by the Federal grant following the Department of Interior determination that the lands
were nonminera in character. See Southern Development Company v. Enderson, 200 Fed. 272
(1912, U. S. District Court, Nevada); Burke v. Southern Pacific Company, 234 U. S. 58 L.Ed.
1527 (1914).

On May 18, 1950, in United States v. Ernest L. Rink (Exhibit C hereto), the Solicitor of the
United States Department of Interior held that the attempt of Nevadain 1887 to disclaim mineral
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rights to the United States had no effect on the ownership of mineral deposits on Nevada land
granted by the United States, since the United States had granted the fee in said lands to Nevada
with no reservation of minerals and that the disclaimer by Nevadain the 1887 act was ineffective
and title to the minerals remained in Nevada, since Congress had not provided for the
reacquisition of the minerals, and the 1887 Nevada disclaimer act could not operate to subject the
mineral deposits in such lands to the United States mining laws.

On April 14, 1961, in Richfield Oil Corporation’s appeal to the Department of Interior from
the Bureau of Land Management (Exhibit D hereto), the appeals officer, relying on the said Rink
decision and other decisions of the Interior Department, held that Nevada' s disclaimer in 1887 of
the mineral rights could not affect the title or status insofar as the United states is concerned, or
the jurisdiction of the department of Interior, and affirmed the rejection by the Bureau of Land
Management of Richfield’ s application for an oil and gas lease.

Thus, as stated at the outset, Richfield Oil Corporation finds itself in the dilemma of being
unable tot obtain alease of oil and gas rights from the United States or from the State of Nevada.
Nevada has said the mineral rights are in the United States and the United States, through its
Department of Interior, holds that the mineral rights are in the State of Nevada or its transferees.

Despite the position of the Attorney General of Nevada in 1953 and the Nevada trial court’s
decision in 1957, above referred to, it is the view of the incumbent Attorney General that the
position of the Department of Interior is sound. Attorney General Opinion No. 263 of June 18,
1953, isreversed.

We believe that the 1887 act was ineffective to disclaim mineral rights to the United States,
there being no Congressional acceptance (see Lindley on Mines, Exhibit E hereto).

We feel that, although the disclaimer clause of the 1887 act was ineffective, this said act did
validly provide for the reservation of mineral rights when transfers were thereafter made by the
State of State lands to transferees. And we, therefore, conclude that from 1887 until at least 1921
such mineral rights were vested in the State of Nevada. When, in 1921, the Nevada Legidlature
transferred all mineral rights that had been reserved since 1887 to all former as well as future
transferees, including oil, gas and coal rights, it is our position that the 1921 act passed title to the
mineral rights reserved since 1887. We feel that the 1921 act was not a nullity and that the State
of Nevada should now and in the future receive royalties, as provided in the 1921 act, from the
production of oil, gas and coal.

A letter dated May 26, 1961, that had your approval, was submitted by me to Senators Alan
Bible and Howard W. Cannon, and Representative Walter S. Baring, in substantially the same
form as this opinion, requesting a Congressiona disclaimer of any mineral rights that may have
been acquired by the United States by virtue of Chapter 103, Statutes of Nevada 1887. The
request for such legisation was made since the Department of Interior concurred with the view
of this office that the 1887 act was ineffective to disclaim minera rights to the United States,
there being no Congressional acceptance. Senator Bible introduced S. 2272, which, after
amendment, was approved by the Solicitors of the Department of Interior, passed by the
Congress, and signed by the President in the first session of the 87th congress. This disclaiming
act reads:

That the United States hereby disclaims any interest in lands which it may have,
prior to the date of approval of this Act, acquired by virtue of chapter 103 Stat.,
Nevada 1887, or by any revisions and reenactment thereof. (This act may now be
found in Public Law 87-340, 75 Stats. 751.)

Now there can be no question of any interest in the United States in mineral rights purportedly
disclaimed by Nevada to the United States in 1887.

If the disclaimer clause and the reservation clause of the 1887 act are not severable, as we
believe them to be, and a court should hold that where one failed the other failed, the lega
consequence would be the same, since the 1921 act, as indicated above, purportedly transferred
al mineral rights reserved since 1887, both prospectively and retroactively, to all transferees
from the State of Nevada.



It would follow, then, that all patentees, transferees, and their successors in interest, hold title
to the mineral rights by virtue of the 1921 act, providing the 1887 reservation was effective or
took title at the time of their patent or transfer to their successors in interest, if the 1887
reservation was ineffective.

Respectfully submitted,

ROGER D. FOLEY
Attorney General

EXHIBIT A
OUTLINE OF APPLICABLE FEDERAL AND STATE STATUTES
IN RE LANDS GRANTED BY THE UNITED STATES
TO THE STATE OF NEVADA

1. Act of 1864

An Act to enable the people of Nevadato form a Constitution and State Government, and for the
Admission of such State into the Union on an equal Footing with the original States.
(Approved March 21, 1864)

Sec. 7. And be it further enacted, That sections numbers sixteen and thirty-six, in every
township, and where such sections have been sold or otherwise disposed of by an act of congress,
other lands equivalent thereto in legal subdivisions of not less than one quarter section, and as
contiguous as may be, shall be, and are hereby granted to said state for the support of common
schools.

Sec. 8. And be it further enacted, That provided the state of Nevada shall be admitted into the
Union, in accordance with the foregoing provisions of this Act, that twenty entire sections of the
unappropriated public lands within said State, to be selected and located by direction of the
Legidature thereof, on or before the first day of January, anno Domini eighteen hundred and
sixty-eight, shall be, and they are hereby, granted in legal subdivisions of not less than one
hundred and sixty acres, to said State, for the purpose of erecting public buildings at the capital
of said State, for legidative and judicial purposes, in such manner as the legidature shall
prescribe.

Sec. 9. And be it further enacted, That twenty other entire sections of land, as aforesaid, to be
selected and located, as aforesaid, in legal subdivisions, as aforesaid, shall be, and they are
hereby, granted to said State for the purpose of erecting a suitable building for a penitentiary or
state prison in the manner aforesaid.

EXHIBIT A
2. Act of 1866
An Act concerning certain lands granted to the State of Nevada.
(Approved July 4, 1866)

Be it enacted by the Senate and House of Representatives of the United States of Americain
Congress assembled, That the appropriation by the constitution of the State of Nevada to
educational purposes of the five hundred thousand acres of land granted to said State by the law
of September fourth, eighteen hundred and forty-one, for purposes of internal improvement, is
hereby approved and confined.

Sec. 2. And be it further enacted, That land equal in amount to seventy-two entire sections,
for the establishment and maintenance of a university in said State, is hereby granted to the State
of Nevada.

Sec. 3. And be it further enacted, That the grant made by law of the second day of July,
eighteen hundred and sixty-two, to each State, of land equal to thirty thousand acres for each of
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its senators and representatives in Congress, is extended to the State of Nevada, and the diversion
of the proceeds of these lands in Nevada from the teaching of agriculture and mechanic arts to
that of the theory and practice of mining is allowed and authorized without causing a forfeiture of
said grant.

Sec. 5. And be it further enacted, That in extending the surveys of the public lands in the
State of Nevada, the Secretary of the Interior may, in his discretion, vary the lines of the
subdivisions from a rectangular form, to suit the circumstances of the country; but in all cases
lands valuable for mines of gold, silver, quicksilver, or copper shall be reserved from sale.

3. Nevada Act of 1867
An Act in relation to and accepting the land granted to the State of
Nevada by the Government of the United States.
(Approved February 13, 1867)

Section 1. The State of Nevada hereby accepts the grants of 1ands made by the Government of
the United states to this State, in the following Acts of Congress, to wit: “An Act donating Public
Lands to the several States and Territories which may provide colleges for the benefit of
Agriculture and the Mechanic Arts,” approved July 2d, 1862, as amended and approved April
14th, 1864, and as extended July 4th, 1866, by an Act entitled “An Act concerning certain lands
granted to the State of Nevada,” upon the terms and conditions in said Act expressed, and agrees
to comply therewith.

Sec. 2. The State of Nevada hereby accepts the grants of lands made by the Government of
the United States of this State, in the Act of Congress entitled “An Act concerning certain lands
granted to the State of Nevada,” approved July 4th, 1866, upon the terms and conditions in said
Act expressed, and agrees to comply therewith.

Sec. 3. The State of Nevada hereby accepts all grants of Public Lands heretofore made by the
Government of the United States to the State, upon the terms and conditions so granted, as
modified in the Act of July 4th, 1866, above in this Act referred to.

4. Nevada Act of 1879
An Act accepting from the United States a grant of two million or more acres of land, in lieu of
the Sixteenth and Thirty-sixth Sections, and relinquishing to the United States allsuch
Sixteenth and Thirty-sixth Sections as have to been sold or disposed of by the State.
(Approved March 8, 1879)

Section 1. The State of Nevada hereby accepts from the United States not less than two
millions of acres of land in the State of Nevada, in lieu of the Sixteenth and Thirty-sixth Sections
heretofore granted to the State of Nevada by the United States; provided, that the title of the State
and its guarantees to such Sixteenth and Thirty-sixth Sections as may have been sold or disposed
of by the State, prior to the enactment of any such law of Congress granting such two millions or
more acres of land to the State, shall not be changed or vitiated in consequence of, or by virtue
of, such Act of congress, granting such two millions or more acres of land, or in consequence of,
or by virtue of this Act, surrendering and relinquishing to the United States the Sixteenth and
Thirty-sixth Sections, unsold or undisposed of at the time such grant is made by the United
States.

Sec. 2. The State of Nevada, in consideration of such grant of two millions or more acres of
land by the United States, hereby relinquishes and surrenders to the United States all its claim
and title to such Sixteenth and Thirty-sixth Sections, in the State of Nevada, heretofore granted
by the United States, as shall not have been sold or disposed of subsequent to the passage of any
Act of congress that may hereafter be made, granting such two millions or more acres of land to
the State of Nevada; provided, that the State of Nevada shall have the right to select the two
millions or more acres of land mentioned in this Act.

5. Act of 1880
An Act to grant to the State of Nevada landsin lieu of the sixteenth
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and thirty-sixth sectionsin said State.
(Approved June 16, 1880)

Be it enacted by the Senate and House of Representatives of the United States of Americain
Congress assembled, That there be, and are hereby, granted to the State of Nevada two
million acres of land in said State in lieu of the eighteenth and thirty-sixth sections of land
heretofore granted to the State of Nevada by the United States: Provided, That the title of
the State and its grantees to such sixteenth and thirty-sixth sections as may have been sold
or disposed of by said State prior to the passage of this act shall not be changed or vitiated
in consequence of or by virtue of this act.

Sec. 2. The lands herein granted shall be selected by the State authorities of said State from
any unappropriated, non-mineral, public land in said State, in quantities not less than the smallest
legal subdivision; and when selected in conformity with the terms of this act the same shall be
duly certified to said State by the Commissioner of the General Land Office and approved by the
Secretary of the Interior.

Sec. 3. The lands herein granted shall be disposed of under such laws, rules, and regulations
as may be prescribed by the legislature of the State of Nevada: Provided, That the proceeds of the
sale thereof shall be dedicated to the same purposes as heretofore provided in the grant of the
sixteenth and thirty-sixth sections made to said Stete.

6. Statutes of Nevada 1887, Chapter 103
An Act to encourage mining.
(Approved March 3, 1887)
The People of the State of Nevada, represented in Senate and Assembly,
do enact asfollows:

Section 1. The several grants made by the United States to the State of Nevada reserved the
mineral lands. Sales of such lands made by the State were made subject to such reservation. Any
citizen of the United States, or person having declared his intention to become such, may enter
upon any mineral lands in this State, notwithstanding the State’ s selection, and explore for gold,
silver, copper, lead, cinnabar, or other valuable mineral, and upon the discovery of such valuable
mineral may work and mine the same in pursuance of the local rules and regulations of the
miners and the laws of the United States; provided, that after a person who has purchased land
from the State has made valuable improvements thereon, such improvements shall not be taken
or injured without full compensation. But such improvement may be condemned for the uses and
purposes of mining in like manner as private property is by law condemned and taken for public
use. Mining for gold, silver, copper, lead, cinnabar, and other valuable mineral, is the paramount
interest of this State, and is hereby declared to be a public use.

Sec. 2. Every contract, patent or deed hereafter made by this State, or the authorized agents
thereof, shall contain a provision expressly reserving all mines of gold, silver, copper, lead,
cinnabar and other valuable minerals that may exist in such land, and the State, for itself and its
grantees, hereby disclaims any interest in mineral lands heretofore or hereafter selected by the
State for itself and its grantees hereby disclams any interest in mineral lands heretofore or
hereafter selected by the State on account of any grant from the United States. All persons
desiring titles to mines upon lands which have been selected by the State, must obtain such title
from the United States under the laws of Congress, notwithstanding such selection.

(The above act of 1887 is now found in Nevada Revised Statutes 516.010-516.020.)

7. Statutes of Nevada 1921, Chapter 172
An Act granting to contractors for, patentees of and purchasers of lands from the State of
Nevada, the ail, gas, coal and oil shales lying within such lands and repealing such acts
and parts of acts as are in conflict herewith.
(Approved March 22, 1921)
The People of the Sate of Nevada, represented in Senate and Assembly,
do enact asfollows:
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Section 1. Every person, corporation, or association, his, her, or its heirs, assigns or lawful
successors, who has a subsisting contract with the State of Nevada for the purchase of any lands
of the State of Nevada or who may hereafter contract with the State of Nevada for the purchase
of any of its public lands, and every patentee of lands purchased from the State of Nevada, shall,
subject to the royalty provision hereinafter reserved, be deemed and held to have the right to the
exclusive possession of the lands described in such contract, including all gas, coal, oil and oil
shales that may exist in such lands; and every person, corporation, or association, his, her, or its
heirs, assigns, or lawful successors, who has heretofore received or shall hereafter receive or be
entitled to receive any patent or deed form this state granting to him, her or it any such lands,
shall, subject to the royalty provision hereinafter reserved, be deemed to have the fee smple title
to the lands described in such patent or deed, including all gas, coal, oil and oil shales which may
exist therein; provided, however, that any such contract holder or patentee shall pay to the State
of Nevada for the fund which was the original beneficiary of such lands aroyalty fee of five (5%)
per cent of the net proceeds of all gas, coal, or oil mined or extracted therefrom.

Sec. 2. Nothing in this act contained shall be construed as impairing any rights heretofore
acquired under existing laws to any such lands or rights therein.

Sec. 3. All actsor parts of actsin conflict herewith are hereby repeal ed.

(This act may now be found in Nevada Revised Statutes 321.300.)

7(a). Statutes of Nevada 1921, Chapter 183
An Act to provide for the leasing of coal and oil-bearing lands by the state.
(Approved March 22, 1921)
The People of the Sate of Nevada, represented in Senate and Assembly,
do enact asfollows:

Section 1. The surveyor general of the State of Nevada is hereby authorized to lease any land
now or hereafter owned by the State of Nevada, or which may hereafter be granted it by the
United States of America, except contract lands, upon terms as hereinafter provided in this act.

Sec. 2. Such leases shall be in blocks of not less than forty nor more than twelve hundred and
eighty acres each and shall conform to governmental subdivisions.

Sec. 3. Such leases shall be based upon a fixed rental of one dollar per acre annually for each
and every acre contained therein, and shall further provide for a fixed royalty of five per cent of
the net proceeds, of all oil, coal or gas extracted therefrom.

Sec. 4. Such leases shall be executed upon a form to be prepared by the attorney general,
which form shall contain all of the covenants and agreements usual and necessary to leases for
the extraction of coal, oil and gas.

(Thisact isnot found in Nevada Revised Statutes 322.010-322.040.)

EXHIBIT B
STATE OF NEVADA
DEPARTMENT OF ATTORNEY GENERAL
CARSON CITY, June 18, 1953.

OPINION NO. 53-263 SURVEYOR GENERAL; OIL ROYALTIES—Chapter 172, 1921
Statutes of Nevada, of no force nor effect.

Honorable Louis D. Ferrari, Surveyor General, Carson City, Nevada.
Dear Mr. Ferrari:
This will acknowledge receipt of your letter of March 5, 1953 in which you request the

opinion of this office with respect to Chapter 172, 1921 Statutes of Nevada, the same being
Sections 5545-5547, N.C.L. 1929, in two particulars, as follows:
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1. Does said act cover land patents issued prior to March 22, 1921, insofar as oil royalties
paid to the State of Nevada are concerned?

2. If aprivate corporation, or individual, leased a tract of state contract land, or patented land,
which produced oil, and the lease was drawn up on a percentage of one-eighth royalty to be paid
to the lessor by the lessee, could the lessee deduct the one-eighth paid to the lessor in computing
the net proceeds?

OPINION

Section 5545, N.C.L. 1929, being Section 1 of Chapter 172, 1921 Statutes, provides as
follows:

“Every person, corporation, or association, his, her, or its heirs, assigns or lawful
successors, who has a subsisting contract with the State of Nevada for the purchase
of any lands of the State of Nevada or who may hereafter contract with the State of
Nevada for the purchase of any of its public lands, (and every patentee of lands
purchased from the State of Nevada) shall, subject to the royalty provisions
hereinafter reserved, be deemed and held to have the right to the exclusive
possession of the lands described in such contract, including all gas, coal, oil and
oil shales that may exist in such lands; and every person, corporation, or
association, his, her, or its heirs, assigns, or lawful successors, who has heretofore
received or shall hereafter receive or be entitled to receive any patent or deed from
this state granting to him, her or it any such lands, shall, subject to the royalty
provision hereinafter reserved, be deemed to have the fee-smple title to the lands
described in such patent or deed, including all gas, coal, oil and oil shales which
may exist therein; provided, however, that any such contract holder or patentee
shall pay to the State of Nevada for the fund which was the origina beneficiary of
such lands a royalty of five (5%) per cent of the net proceeds of al gas, coal, or oil
mined or extracted therefrom.”

The selection and sale of lands granted by the United States to the State of Nevada are
governed by the provisions of Chap. LXXXV, 1885 Stats. of Nevada, and act amendatory thereof
and supplementary thereto.

Chapter CllI, 1887 Stats., being Sections 4154 and 4155, N.C.L. 1929, and entitled “An Act
of encourage mining,” is an act supplementary to the Act of 1885, and provides as follows:

“Section 4154. The severa grants made by the United States to the State of
Nevada reserved the minera lands. Sales of such lands made by the state were
made subject to such reservation. Any citizen of the United States, or person having
declared his intention to become such, may enter upon any mineral lands in this
state, notwithstanding the state’s selection, and explore for gold, silver, copper,
lead, cinnabar, or other valuable mineral, and upon the discovery of such valuable
mineral may work and mine the same in pursuance of the loca rules and
regulations of the miners and the laws of the United States; provided, that after a
person who has purchased land from the sate has made valuable improvements
thereon, such improvements shall not be taken or injured without full
compensation. But such improvement may be condemned for the uses and purposes
of mining in like manner as private property is by law condemned and taken for
public use. Mining for gold, silver, copper, lead, cinnabar, and other valuable
minera, is the paramount interest of this state, and is hereby declared to be a public
use.”

“Section 4155. Every contract, patent or deed hereafter made by this state or the
authorized agents thereof, shall contain a provision expressly reserving al mines of
gold, silver, copper, lead, cinnabar and other valuable minerals that may exist in
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such land, and the state, for itself and its grantees, hereby disclaims any interest in
mineral lands heretofore or hereafter selected by the state on account of any grant
from the United States. All persons desiring titles to mines upon lands which have
been selected by the state must obtain such title from the United States under the
laws of Congress, notwithstanding such selection. As amended, Stats. 1897, 36.”

In compliance with Section 4155, the state patents issued prior to 1921 included the
following: “provided, that al mines of gold, silver, copper, lead, cinnabar and other valuable
minerals, that may exist in said lands, are hereby expressly reserved.” After the passage of the
Act of 1921, the state patents included, in addition to the above-quoted words, the following:
“except gas, cod, oil and oil shales (Chap. 172, Stats. 1921).”

It will be noted that Section 5545, N.C.L. 1929, very definitely includes in the oil royalty
provision all persons to whom patents were issued prior to the passage of the act. At first glance,
and reading said statute alone, such provision would seem to answer your first question, and
there could be no objection on the part of any such patentee, since the act purportsto give to such
patentees the exclusive possession of al gas, coa, oil and oil shales, aright previously reserved
under the reservation of “other valuable minerals,” and then provided for the 5 percent royalty. In
other words, the state granted a right not previously enjoyed and qualified such right with the
royalty provision. We have stated, in effect, that gas, coal, oil and oil shales are valuable
minerals, because the Legislature obviously considered them to be such, and for the further
reason that the general rule on the subject, as stated in C. J., Mines and Minerals, Sections 7 and
12, is to the effect that, in the broader sense of the word, gas, coa, oil and oil shales are
considered to be, and treated as, minerals. Decisions of the United States Department of the
Interior Relating to Public Lands, which have been held to have the same force and effect as
court decisions, have also held gas, coal, oil and oil shales to be minerals. However, when
Sections 4154 and 4155, being Sections 1 and 2 of the Act of 1887, are read in conjunction with
said Section 5545, as they must be, it will be seen that the State of Nevada could not grant away
the mineral rights in such lands, it having been stated and recognized in Section 4154 that the
several grants made by the United States to the State of Nevada reserved the mineral lands and
provided further that sales of such lands by the United States, and in Section 4155, the State, for
itself and its grantees, having disclaimed any interest in mineral lands “heretofore or hereafter”
selected by the State on account of any grant from the United States. Since the State did not own
the mineral rights, including gas, coal, oil and oil shales, in such lands, it obviously could not
grant such to patentees and contract holders, nor could it validly provide for a royalty on the net
proceeds of all gas, coa or oil mined or extracted therefrom.

It is the considered opinion of this office that the Act of 1921, being Chapter 172, 1921
Statutes, Sections 5545-5547, N.C.L. 1929, is a nullity and of no force nor effect, for the reason
that the State of Nevada has not, and has never had, the title to the mineral lands included in
those lands granted to it by the United States for selection and sale. Having held that the Act of
1921 isanullity and of no force nor effect, it is not necessary to directly answer your questions.

Respectfully submitted,

W. T. MATHEWS
Attorney General

By: John W. Barrett
Deputy Attorney General

EXHIBIT C
UNITED STATESv. ERNEST L. RINK
Decided May 18, 1950
A-25820 74935
Mining Claim—Patented Land—Disclaimer of Minerals by State—Discovery of Minerals.
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A mining claim cannot be located on land which has been patented in fee, without a reservation
of mineralsto the United States.

Where title to public land has passed to a State by a grant from the United States, without a
reservation of the mineral deposits to the United States, a State statute purporting to
disclam the interest of the State in the minerals and to provide that title to the minerals
must be secured from the United States cannot operate to subject the mineral deposits in
such land to the United States mining laws.

A mining claim cannot be validly located on the public domain unless a valuable mineral deposit
has been discovered within the limits of the claim.

UNITED STATES
DEPARTMENT OF THE INTERIOR
Office of the Secretary
Washington 25, D.C.
A-25820 May 18, 1950
United Satesv. Ernest L. Rink

Carson City, 1918175

Mining claim canceled.

Affirmed.

Appeal from the Bureau of Land Management

Ernest L. Rink has brought this appeal from a decision of the Associate Director of the Bureau
of Land Management which canceled his mining claim, the Lemon Gold lode claim, situated in
the SW /4 section 4, T. 20N., R. 19 E., M.D.M., Nevada.

Mr. Rink located the Lemon Gold Mini ng claim on January 10, 1934. On June 22, 1942 the
Commissioner of the General Land Office” ordered that adversary proceedings be instituted
against this claim. A hearing was held on April 21 and May 11, 1948. A decision ordering the
cancellation of the claim was rendered by the Acting Manager of the district land office. That
decision was affirmed by the Associate Director of the Bureau of Land Management.

The claim was located under Revised Statutes sec. 2319, as amended (30 U.S.C., 1946 ed.,
sec. 22), which provides for the exploration and purchase of valuable mineral deposits on lands
belonging to the United States, and for the occupation and purchase of the lands in which the
deposits are located. Revised Statutes sec. 2320 (30 U.S.C., 1946 ed., sec. 23) provides with
respect to lode claims that “* * *no location of a mining claim shall be made until the discovery
of the vein or lode within the limits of the claim located. * * *.”

There was considerable dispute at the hearing as to the value of the mineral discovered on this
clam. There is no question, however, that a portion of the claim embraces land which was
patented to the State of Nevada in 1887, with no reservation of minera rights to the United
States, and that the discovery was made on this portion of the claim.

Mr. Rink contends that even though the land on which his discovery was made was patented
by the United States to the state of Nevada, rights to the minerals in that land remained vested in
the United States, and, hence, the mineral deposits are open to discovery and location under the
mining laws of the United States. He bases this contention on a Nevada statue (Nev. Comp.
Laws, 1929, sec. 4155) which disclaims all interest of the State in mineral land selected by the
State as the result of any grant from the United States and provides that all persons desiring to
obtain title to mines upon such selected land must obtain such title form the United States under
acts of Congress. This statute can have no effect, however, on the ownership of the minera
deposits in this particular land, since the United States granted the fee in the land, with no
reservation of minerals, to Nevada, and Congress has not provided for the reacquisition of the
minerals in the land by the United States. Clearly, the State cannot force the United States to
accept jurisdiction of the mineral deposits in the land for purposes of the mining laws, and until
the United States accepts such jurisdiction or until the State of Nevada divests itself of title to the
minerals in some other way, the title remains in the State (see 3 Lindley on Mines, 3d ed., p.
2452).
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It is clear that, as the mining laws of the United States do not apply to land owned in fee by
the State of Nevada, the appellant improperly located that portion of the clam on which the
discovery was made, involving State-owned land.

It is also clear that, as no valuable mineral deposit has been discovered on the portion of the
clam embracing public domain of the United States, the claim is invalid and subject to
cancellation. A mineral discovery by the appellant on adjacent land owned by the State of
Nevadaisirrelevant in considering the validity of amining claim located on the public domain.

Therefore, in pursuance of the authority delegated to me by the Secretary of the Interior (sec.
23, Order No. 2509; 14 F. R. 307), the decision of the Associated Director of the Bureau of Land
Management is affirmed, and the claim is cancel ed.

MASTIN G. WHITE, Solicitor.

Effective July 16, 1946, the General Land Office was abolished and its functions were
transferred to the Bureau of Land Management by section 403 of Reorganization Plan No. 3 of
1946 (11 F.R. 7875, 7876, 7776).

EXHIBITD
UNITED STATES DEPARTMENT OF THE INTERIOR
Bureau of land Management
Washington 25, D.C.
April 14, 1961
In reply refer to: Nevada 056101 through 056107 5.04g
Certified Mail. Return Receipt Requested
DECISION
Richfield Oil Corporation (Oil and Gas)
DECISION AFFIRMED

Richfield Oil Corporation has appealed from a decision of January 12, 1961, rejecting its
above-noted oil and gas lease offers because the Government does not own the mineral interest in
the lands applied for.

Offer 056102 described, among others, lands which were included in desert land entry Carson
City 04368 and which were patented without any mineral reservation to the United States under
patent number 936026 on April 8, 1924. It also described lands which were included in
homestead entry Carson City 01963 and patented on April 12, 1917, under patent number
577170 without mineral reservation. As to the remaining lands described in offer 056102 and the
other offers subject of this appeal the Bureau records disclose the lands were included in
approved selections to the State of Nevada under the act of June 16, 1880 (21 Stat. 287). That
statute provided for the selection of two million areas by the State which “shall be selected by the
State authorization of said State from any unappropriated, nonmineral, public land in said State.”
The Bureau records fail to indicate any of the lands were known to be mineral in character at the
time of the approval of the selection.

If the lands involved were mineral in character and such fact was known at the time of
selection or approval, the approval of the State selection would be a nullity and would not serve
to convey title under the act of June 16, 1880. Cf. Patricia T. Zebal et al., 65 1.D. 293 (1958).
However, since the lands were not then known to be mineral in character, the approval of the
selection served to convey the Government’s entire interest therein, i.e., it conveyed both the
surface and mineral estates to the State of Nevada. That approval, under authority of law, vested
titte in the State and removed from the jurisdiction of the Department inquiry into and
consideration of all disputed rights in the land. Everett Elvin Tibbets, 61 1.D. 397 (1954). The
State’s disclaimer to the mineral estate cannot otherwise effect the title or status of the land,
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insofar as the United States is concerned, or the jurisdiction of the Department. U. S. v. Ernest L.
Rink, A-25280 (May 18, 1950).

The decision appealed from is affirmed.

Richfield Oil Corporation is allowed the right of appeal to the Secretary of the Interior in
accordance with the regulations in 43 CFR part 221, as amended. See enclosed Form 4-1365. If
an appeal is taken the amount of the filing fee will be computed on the basis of $5 for each lease
offer included in the appeal. If the appeal covers all offers adversely affected by this decision the
total filing feeis $35. In taking an appeal there must be strict compliance with the regulations.

A. H. FuN, Appeals Officer.

3 Lindley on Mines, Third Edition, page 2452

I11. Regulating Sale of Mineral Lands Belonging to the State.

A law was passed in 1874 providing for the disposal of sixteenth and thirty-sixth sections
belonging to the state which were found to be mineral in character. Stats. 1873-1874, p. 766;
Amended Stats. 1875-1876, p. 20; Amended Stats. 1880, p. 26.

This act and those amendatory thereof were repealed by the act of April 1, 1897 (Stats. 1897,
p. 438). The repealing act contained the following provisions:

Sec. 2. When it shall be shown by affidavits or otherwise, to the satisfaction of the surveyor-
genera, that any portion of a sixteenth or thirty-sixth section belonging to the state is valuable for
its mineral deposits, the surveyor-general shall not approve any application to purchase the same,
nor shal the register of the state land office issue a certificate of purchase therefor until the
guestion of the character of the land has been referred, for determination, to a court of competent
jurisdiction, in the manner provided by section thirty-four hundred and fourteen of the Political
code, and adjudged not to be valuable as mining land.

Sec. 3. The sixteenth and thirty-sixth sections belonging to the state, in which there may be
found valuable mineral deposits, are hereby declared to be free and open to exploration,
occupation, and purchase of the United States, under the laws, rules, and regulations passed and
prescribed by the United States, for the sale of mineral lands.

Sec. 4. This act shall take effect from and after its passage.

The peculiarity of these provisions deserves notice. Formerly minera lands within 16th and
36th sections were sold by the state under special laws, which are repealed by this act. Title of
the state to these sections vests upon approva of the survey if at that date the lands were not
known to be mineral (ante, sec. 142). If they were then known to be mineral, the state received
no title. The act, therefore, can have no possible application to any lands except 16th or 36th
sections wherein mineral has been discovered subsequent to the approval of the survey and
vesting of title in the state. What is the object of the act? The title gives no clue. It does not
purport to revest title in the federal government. If it did it would not be effectual for any such
purpose without the consent of Congress. States have no power to compel the United States to
resume sovereignty over such lands nor impose upon the national government the obligation to
include such lands within its public land system without some concurrent congressional
legislation, accepting the burden. In re State of Montana, 27 L. D. 474. If the intent of the act is
to provide a method of location upon the theory of the retention of the title by the state, it is open
to severa constitutional objections. No act of a state |legislature which should declare that the law
of another state, without re-enacting it, should be the rule of civil conduct on a certain subject,
could be upheld. We see no difference in principle when afederal statute is named. Nevada has a
similar law (see post, Nevada), which is open to the same objection.

Consult Stanley v. Mineral Union, 63 Pac. 59.

A statute of somewhat similar purport was passed also by the legislature of Alabama
regulating the disposal of grants made by congress to the state in aid of railroad construction. See
Miller’s Executors v. Swann, 150 U.S. 132.

The Secretary of the Interior, referring to this act, says: “This would seem to be a waiver of
claim on the part of the state to such of the sections 16 and 36 in place as were shown to be
minera in character after their identification, presumably with the intention of encouraging the
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exploration and development of mineral lands and indemnifying itself for any loss on account
thereof through selection under the act of 1891.” State of California, 33 L. D. 356. (Emphasis
supplied.)

The Supreme Court of California, in an opinion involving the taxability of a mining right, says
arguendo of this statute: “It is a matter of common knowledge and a thing recognized by
legislative enactments, that such mining rights and privileges may exist on lands belonging to the
state of California.”

(Citing this statute.)

Graciosa Oil Co. v. County of Santa Barbara, California.

OPINION NO. 62-270 CARSON CITY; CITY ATTORNEY—Loca building codes
applicability to construction work projects involved in lease-purchase agreements between
private owner-builders and state agencies. Held: Exemption from local building codes and
payment of building permit fees generally applicable to State when it has asserted and
exercised its sovereign jurisdiction and power concerning public works construction
projects, does not apply or extend to private owner-builders constructing buildings or other
facilities to be leased, used, and (possibly) eventually purchased, by state public agencies,
parties to the involved |ease-purchase agreements. (Accord: Attorney General Opinion No.
201, January 19, 1961; Attorney General Opinion No. 234, July 21, 1961.)

Carson City, February 12, 1962

Honorable John Tom Ross, District Attorney, Ormsby County, Ormsby County Court House,
Carson City, Nevada.

STATEMENT OF FACTS
Dear Mr. Ross:

A private construction corporation purchased real property from the State of Nevada, pursuant
to legidative authority for sale thereof. Thereafter, said private construction corporation entered
into a lease-purchase agreement with the Employment Security Department of the State of
Nevada, providing for the construction of an office building to be leased and occupied by the said
state agency for a 20-year period, predicated upon payment of afixed rental and compliance with
other terms and conditions usua in such agreements. At the end of the 20-year term, the state
agency shall be entitled to exercise its option for purchase of the building and the site on which it
stands.

We have heretofore stated our opinion that assertion and exercise by the State of its
jurisdiction and power respecting public construction work which is of direct concern or interest
to it, preemptively supersedes and excludes any encroachment by counties or cities which would
subject any such state construction to local building cod